Introduction
The Act on Consumer Rights of 30 May 2014 (hereinafter: the Act on Consumer Rights 1 ) entered into force on 25 December 2014; the amended liability under warranty provisions are not included until the penultimate Chapter 6: The Amending Provisions. Thus, on the basis of the systemic interpretation, prima facie it can be concluded that a regulation of the issue in question remained outside the main scope of attention from the legislature in the course of the legislative work on this act. However, the opposite conclusion can be drawn from the meaning and significance of such changes in the civil code aiming to remodel liability under warranty in a fairly comprehensive way. It means that another and not less important aim of implementing the regulations contained in the Act on Consumer Rights into legal transactions was to organize and integrate the provisions relating to liability for the quality of goods, in particular, the laws transpos- This conclusion is also confirmed by a historical interpretation 4 showing that the initial transposition of the Directive 1999/44/EC outside the Civil Code 5 (hereinafter: the CC), which remains a natural place to put provisions relating to liability for the quality of goods, was determined by two reasons.
First, the transposition of the Directive was made in the period just before and after the accession to the EU, which resulted in the need for smooth work, and putting the provisions outside the CC simplified the transposition process.
Second, the issues governed by the Directive 1999/44/WE were extremely complicated, particularly, in confrontation with national legislation. This situation was a source of high uncertainty, especially in relation to the discretion of the national legislature to regulate this area of social life in a manner that would allow a full implementation of this Directive within the traditional structure of national law. Thus, the choice of the non-code transposition had, above all, a practical nature and was reasonable, taking into consideration the time when it was made. 6 provided an opportunity to new legislative work aimed not only at providing the CC with the provisions relating to the seller's liability for the quality of goods to the consumer, but first of all, encouraged the Polish legislature to create a uniform legal regime for the liability and for improving the legal situation of consumers.
The aim of the considerations included in this chapter is to identify new frontiers of liability for the quality of goods, which had been determined by the CC amendment in the provisions of the Act on Consumer Rights, and to show how significant for this process the implementation of the Directive 2011/83/EU into the Polish law was. The volume of the issues discussed and the need to maintain the brevity of the argument resulted in subjecting the matter of the analysis both to the subjective limitations, i.e. it was reduced only to seller-consumer legal relationships, and to the objective limitations, i.e. related only to liability for physical defects in sales contracts.
The concept of the seller, consumer, and sales contract
In accordance with Art. 2(2) of the Directive 2011/83/EU, the term trader means any natural person or any legal person, irrespective of whether privately or publicly owned, who is acting, including through any other person acting in his name or on his behalf, for purposes relating to his trade, business, craft or profession in relation to contracts covered by this Directive. On the other hand, Art. 1(2)(c) of the Directive 1999/44/EC defines seller as any natural or legal person who, under a contract, sells consumer goods in the course of his trade, business or profession. The above definitions, when compared to the concept of the seller contained in the previously applicable provisions of the Polish law, lead to the conclusion that the implementation of both directives, in this regard, was not necessary. The Polish legal system defines the concept of the seller in several legal acts 7 . In view of the fact that seller's liability under warranty is in the area of private law, or for the systemic reasons, the most appropriate seems to be the definition contained in Art. 43 1 of the CC, in the light of which a seller is a natural person, a legal person, or an organizational unit not being a legal person with statutory legal capacity, acting in his name for purposes relating to his business or profession. At the same time, it is worth pointing out that the concept of business, which is not determined in the Civil Code, is defined in the judicature by indicating its characteristic features, such as professional nature, repeatability of actions, participation in business transactions, subordination to the rules of the market economy, among others in order to make a profit. Likewise, activities not intended to make a profit, but solely to obtain income for covering the cost of business, do not deprive it of the nature of business 8 . Therefore, the wording of the mentioned definition leads to the conclusion that indeed the current applicable Polish law are sufficient to meet the goals set by the both directives.
Referring to the concept of consumer 9
, it is worth reminding that in the Polish law, Art. 384(3) of the CC defined consumer as a natural person contracting for purposes that are not directly related to business activity. As a result of the amendment 10 involving its replacement with Art. 22 1 of the CC, a definition of consumer, in the subjective aspect, was restricted to only natural persons. In accordance with Art. 2(1) of the Directive 2011/83/EU, the term consumer means any natural person who, in contracts covered by this Directive, is acting for purposes which are outside his trade, business, craft or profession. By meeting this requirement, the Polish legislature introduced in Art. 22
1 of the CC a new definition of the concept of consumer, according to which a consumer is any natural person making with a seller a legal action not directly related to business or professional activity 11 . The amended definition prompts two reflections.
First, it is obvious that a seller, particularly as a natural person, can take both business-related activities and activities outside of it. With respect to the first type of the activities mentioned, no relation to business has to be noticed. Activities undertaken by a business entity fall within the scope of its business if they are functionally connected to it, in particular, they are undertaken in order to perform this entity's business-related tasks. In the light of the Directive 2011/83/ EU, in the case of dual purpose contracts, where the contract is concluded for purposes partly within and partly outside the person's trade and the trade purpose is so limited as not be predominant in the overall context of the contract, that person should also be considered as a consumer
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. The Polish legislature is convinced that modification of Art. 22 1 of the CC allows to apply the rules on consumer protection also to natural persons who, while undertaking activities related to their business or profession, are also acting for an unrelated purpose when the latter purpose prevails. Thus, the implemented regulation leads to the extension of protection provided by the provisions on consumer contracts, as up till now the given person has been deprived of such protection due to a connection between a legal transaction and the person's business or professional activity 13 . According to the judicature, for an assessment of the relationship between a legal transaction and business activities as direct or indirect, the reference point is the specific circumstances of the case at the time of the activities. The relevance of the assessment results from the criteria for the type of a legal transaction and its object, a typical character of the action in relation to the business activity, the use of the purchased goods for a purpose directly or indirectly related to the business activity 14 . Summing up this part of the considerations, it should be noted that with relation to the activities, directly or indirectly connected with the business, as well as with reference to the activities unrelated to the business, a natural person who is an entrepreneur has the status of a consumer pursuant to Art. 22 1 of the CC.
Second, the literal interpretation of the current definition of consumer clearly and definitely states that a party to a legal transaction with a consumer should be an entrepreneur. This question, when analysed against the previous definition of consumer, led to a polarisation of views. It means that some representatives of the doctrine under systemic and purposive interpretation supported the view that the recognition of a natural person as a consumer was conditioned by the fact that the other party of the legal transaction was an entrepreneur
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. Supporters of the opposite view 16 perceived the fact that Art. 22 1 of the CC did not indicate the person with or to whom a legal transaction would be concluded. Thus, based on the semantic interpretation, it should have been concluded that the fact whether the contractor had the status of an entrepreneur was irrelevant in order to recognise a natural person as a consumer. The same conclusions were reached with the use of the historical method and the method of comparative law through reference to previously existing provisions of Art. 384(3) of the CC, which contained a definition of consumer. It indicated that a consumer was understood as a person who concluded a contract with a seller for a purpose unrelated directly to business activity. The provisions of Art. 384(3) of the CC were replaced by the provisions of Art 22 1 of the CC, which did not provide the definition of consumer with the requirement of concluding a contract with an entrepreneur; that replacement proved that the purpose of rational legislature was to remove the requirement that the other party of the contract was an entrepreneur from the conditions governing the recognition of an entity as a consumer. As a result, it is justified to conclude that, in the aspect presented, the subjective scope of the current definition of consumer has been limited. On the other hand, pursuant to Art. 2(5) of the Directive 2011/83/EU, a sales contract means any contract under which the trader transfers or undertakes to transfer the ownership of goods to the consumer and the consumer pays or undertakes to pay the price thereof, including any contract having as its object both goods and services. The existing Polish regulations have already met the requirements of the proposed definition, by which the inactivity of the Polish legislature is justified.
Limitations of the seller's liability for physical defects to the buyer
The amended provisions of the CC maintain the seller's liability to the buyer if the goods have a physical defect. The amendment removed the artificial and unfamiliar for the existing tradition of the Polish law dichotomous division into the seller's liability for defects of goods and -with respect to legal transactions with consumers -the seller's liability for non-conformity of the consumer goods with the contract. The origin of a significant part of the rules implemented into the CC and relating to consumer can be observed in the provisions of the Act of 2002 and the Directive 1999/44/EC 17 . However, the amendment introduced by the Act on Consumer Rights in reference to the limitations of the seller's liability for physical defects to the buyer requires a deeper analysis.
In the light of the new regulations, a physical defect means non-conformity of the consumer goods of the goods with the contract. In particular, the item sold is inconsistent with the contract if: 1/ it lacks the properties it should have due to the contract purpose designed or resulting from circumstances or destination; 2/ it lacks the properties the existence of which was confirmed by the seller, including a presentation of a sample or design to the buyer; 3/ it is not suitable for the purpose of which the buyer was informed by the seller at the conclusion of the contract, and the seller did not raise any objections to this purpose; 4/ it was released to the buyer in an incomplete state 18 . Compared to the previous wording of Art. 556(1) of the CC, the new definition of physical defect is characterised by greater casuistry, which was inspired by Art. 4(2) and (3) The seller is liable for any physical defects that existed at the time the risk was passed to the buyer or resulted from a different cause that had already been present in the item sold 19 . Pursuant to the provisions in force before the amendment, the seller is not liable for any physical defects which appeared after the risk had been passed to the buyer, unless the defects resulted from a different cause that had already been present in the item sold. Against the referred legal status, discrepancies appeared both in the judicature 20 and in the legal doctrine 21 in relation to the apportionment of the burden of proof. It appears that the systemic interpretation should be used in the search for a solution. For it should be noted that a legal instrument that strengthens consumer rights is implemented in Art. 556 2 of the CC the presumption of the existence of a physical defect at the time the risk has been passed to the buyer if it was found within one year prior to the release of the goods
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. As a result, it appears reasonable to claim that the presumption of the existence of a defect refers mainly to the situation in which it was found within one year from the date of release of goods to the consumer. In legal transactions with consumers, it means that shifting the burden of proof on the seller, who, wishing to release from liability for physical defects, will be obliged to prove that the defects did not exist at the time the risk was passed to the buyer nor they resulted from a different cause that had already been present in the item sold. After one year from the date of release of goods, the consumer will basically have the burden of proof 23 . However, the opinion expressed in the regulations should be taken into account, according to which the question of the burden of proof in relation to the basis for the seller's exemption from liability under warranty requires consideration of circumstances of a particular case, and thus it is not suitable for creating general rules 24 . The up-to-date character of the presented view appears to be maintained according to the new regulation as well. Significant changes have been implemented in relation to the seller's exemption from liability under warranty. Art. 557(1) of the CC maintains the principle according to which the seller is released from liability under warranty if the buyer knew of the defect at the moment of conclusion of the contract. In the context of the issues analysed herein, there is no doubt that this standard will be applied in situations where a sales contract is concluded between the seller and the consumer, and the object of the trade is a thing specified by its identity. It results from the statement that the consumer is not able to know of defects of things to come or specified by type at the moment of conclusion of the contract, but only at the release. However, the new provision of Art. 557(2) of the CC precludes the seller's exemption from liability under warranty to the buyer when the object of trade is the goods specified only by type or the future goods also in the case when the buyer who is a consumer knows of the defect at the moment of release. The interpretation of this provision is doubtful. The doctrine indicates the interpretation assuming that the customer's knowledge of the defect of the thing specified by type or a future thing will never release the seller from liability 25 . The opinion was also expressed that in this situation, there will be a return to the rule contained in Art. 557(1) of the CC, which means that an entrepreneur as a seller will be released from liability under warranty if the buyer knew of the defect at the moment of conclusion of the contract 26 . These comments can lead to the conclusion that in the situations where the object of the trade are the things specified only by type or the future things, it will be extremely difficult for a seller to release from liability due to the fact that at the moment of conclusion of the contract, the customer, incapable of verifying such things, will not be able to obtain the knowledge of their possible defects.
When interpreting the discussed regulation, it should be considered that it derives from Art. 7 of the Act. tive 1999/44/EC, in which the moment of conclusion of the contract is assumed to be authoritative for releasing the seller from liability, and not the time of release of the goods. It should be noted though that, in the Polish law, a contract of sales of future things or the things to come is a real legal transaction [Art. 155(2) of the CC], therefore, it takes effect only at the moment of the release of the thing to the consumer. It means that the seller is not entitled to claim against the consumer, who, aware of the defect of the thing at the moment of the release, refused to receive it. However, de lege lata, the seller is obliged to accept liability under warranty even when the consumer is aware of the defect of the goods at the moment of the release. Due to Art. 558(1) of the CC, exclusion or limitation of the seller's liability under warranty to the consumer is ineffective. Therefore, the unilateral waiver of consumer's rights should be considered ineffective in such cases. It results from Art. 58(1) of the CC in conjunction with Art. 7 of the Act on Consumer Rights, pursuant to which the consumer cannot waive his rights under the act. The systemic interpretation leads to the conclusion that Art. 7 of the Act on Consumer Rights, as in Chapter 1: The General Provisions, will be applied to all standards contained in the act, thus, also to Chapter 6 and its Art. 44(16)(a), introducing new regulations to Art. 557(2) of the CC. Consequently, Art. 557(2) of the CC requires entrepreneurs to act in the public interest through striving to free the consumer market from defective goods, otherwise liable under warranty
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.
The impact of the implementation of the Directives 2011/83/EU and 1999/44/EC on the seller's obligations resulting from fundamental rights of consumers for physical defects of the thing sold
The frontiers of the seller's liability are also conditioned by a catalogue of duties and their duration towards the consumers, which result from specific rights granted to the consumers 29 .
In the previous regulations, in the case of a purchase of defective goods, the catalogue of the buyer's rights was paradoxically more favourable in the situation where the purchase was made by an entity not being a consumer. It resulted from the fact that Art. 560(1) of the CC indicated the withdrawal from the contract or the price reduction demand as the fundamental rights of the buyer. Yet, according to Art 8(1) of the Act of 2002, if a consumer good was inconsistent with the contract, the buyer would be entitled to demand that it be made consistent with the contract by free repair or replacement with a new one. Only when a repair or replacement were impossible or required excessive costs, or the seller failed to comply with the above request in due time, or if the repair or replacement caused considerable inconvenience to the buyer, they were entitled to withdraw from the contract, however, they were not entitled to withdraw from the contract if the incompatibility of the consumer goods with the contract was irrelevant. It should be mentioned that the cited regulation corresponds to the minimum requirements of Art. 3 of the Directive 1999/44/EC.
The Act on Consumer Rights, implementing the Directives 2011/83/EU and 1999/44/EC through an amendment of the provisions of the CC, equalled, or even improved in certain situations, the legal status of the consumer when compared to the buyer who is not a customer, and when compared to the regulations prior to the amendments. From all the consumer's rights, a special attention should be paid to the four with a fundamental nature, with regard to which, the others are complementary and subordinate.
Above all, under Art. 560 of the CC, if the thing sold has a defect, the buyer is entitled to claim a reduction of the price or withdraw from the contract, unless the seller immediately without significant inconvenience to the consumer exchanges the defective thing for a thing free of defects or removes the defect. This limitation is not applied if the thing has already been replaced or repaired by the seller, or the seller failed to comply with the obligation to replace the thing for a thing free of defects or remove the defect. If the buyer is a consumer, instead of suggested by the seller removal of the defect, they are entitled to replace the thing for a thing free of defects or, instead of replacement, demand removal of the defect, unless bringing the goods into conformity with the contract, as specified by the buyer, is impossible or would demand excessive costs when compared to the way suggested by the seller. The evaluation of the excessive cost includes the value of the thing free of defects, the kind and nature of the defect, and it also takes into consideration the inconveniences which might result from meeting the buyer's satisfaction in another way. The buyer is not entitled to withdraw from the contract if the defect is irrelevant.
Moreover, pursuant to Art. 561(1) of the CC, if the thing sold has a defect, the buyer is entitled to demand a replacement for a thing free of defects or a defect removal.
It is also worth noting that pursuant to the wording of Art. 561 5 of the CC, if the buyer being a consumer has demanded a replacement of the thing or removal of the defect, or placed a demand to reduce the price, determining the amount by which the price should be reduced, and the seller failed to respond to this demand within 14 days, the demand is considered to be justified. This regulation, in general, was derived from Art. 8(3) of the Act of 2002. However, the mentioned original referred only to the consumer rights to demand a repair or replacement to a new consumer good, whereas Art. 561 5 of the CC applies to all four of the above mentioned rights.
Favourable, from the consumers' point of view, is an amendment eliminating the limitation period for notifying the seller of a defect of the thing. According to Art. 9(1) of the Act of 2002, the buyer lost the rights under Art. 8 of this Act if he failed to notify the seller of a non-compliance of the product with the contract within two months of its discovery. In the current legal status, Art. 563 of the CC, which regulates this issue, applies only to relations between entrepreneurs. It means that based on Art. 8(2) of the Directive 1999/44/EC, as a result of the amendments, the Polish legislator waived the rights under Art. 5(2) of this directive, which foresees that a Member State may provide that, in order to benefit from his rights, the consumer must inform the seller of the lack of conformity within a period of two months from the date on which he detected such lack of conformity.
The rules related to the terms to claim rights under warranty (thereby, the duration of the seller's liability thereunder) were based on the model for the protection of consumer rights foreseen in Art. 10 of the Act of 2002. Pursuant to Art. 568 and Art. 568 1 of the CC, the seller is liable under warranty if the physical defect is detected within two years, and for defects in real property, within five years from the day on which the thing is handed over to the buyer. If the buyer is a consumer, and the object of the trade is a used movable property, the seller's liability may be limited, not less than a year from the date the thing is released to the buyer. The claim for removal of a defect or replacement of the thing for a thing free of defects expires after one year from the day on which the defect is found. If the buyer is a consumer, the limitation period expires not earlier than after two years, and for defects in real property, within five years from the day on which the thing is handed over to the buyer. In the terms indicated above, the buyer can submit a statement of withdrawal from the contract or the price reduction for defects in the goods. If the buyer demanded a replacement of the thing for a thing free of defects or removal of a defect, the time limit for making a statement of withdrawal from the contract or the price reduction starts from ineffective expiry of the term for replacement of the thing or removal of the defect. In an event of proceedings before the courts the arbitration court in relation to one of the rights under warranty, the term for the execution of other buyer's rights in this respect is suspended until the proceedings are finished. This applies accordingly to mediation proceedings, and the term for the execution of other buyer's rights under warranty starts from the day of the court's refusal to confirm the settlement made before the mediator or an unsuccessful termination of the mediation. The expiry of time to notice a defect does not exclude the execution of the rights under warranty if the seller has deceitfully concealed the defect. If the expiry date of the thing determined by the seller or producer has passed after two years from the day on which the thing is handed over to the buyer, the seller is liable under warranty if the physical defect is detected within the expiry date, and the expiry of time to notice a defect does not exclude the execution of the rights under warranty if the seller has deceitfully concealed the defect.
In the context of the regulations mentioned above, it should be emphasized that in the light of the new provisions of Art. 568(1) of the CC, the seller is liable under warranty if defects in real property are found within five years from the day on which the thing is handed over to the buyer. Thus, the Act on Consumer Rights not only extended the period of liability under warranty, but also related the longer period, which previously was three years and was reserved for defects in a building, to defects in real property, which means a clear departure from the previous terminology that could encourage the use of interpretation of public law, an in addition, it also relates to commercial and residential premises. Thus, the direction of the legislative changes indicates that the will of the legislator was to protect the buyer of a building understood in a broader sense than foreseen by the Building Law. The result of the amendments is already noticed in the judicature where, according to the Supreme Court, the owner of an independent residential property within the meaning of Art. 2(2) of the Act of 24 June 1994 on premises ownership 30 has the rights under warranty for physical defects in the building in which the property is situated, in particular, when the defects concern this property (Art. 568(1) of the CC), which previously was questionable 31 . The presented interpretation will be especially significant for consumers being buyers of flats from developers.
Conclusions
In the fundamental part, the amendment of regulations of the CC made by the Act on Consumer Rights is connected with modification of sales law principles, including liability for the quality of goods. As a result, in addition to implementation of the Directive 2011/83/EU into the Polish law, the Act on Consumer Rights made a repeated transposition of the Directive 1999/44/EC. The Directive 2011/83/EU introduced amendments in the Directive 1999/44/EC, although to a very limited extent 32 . This is why, when evaluating the contribution of the Directive 2011/83/EU to framing the present Civil Code principles of liability under warranty, it has to be admitted that its nature is mainly indirect. The impact of this directive on the issues under discussion results from the fact that during the work on the transposition of the Directive 1999/44/EC into the Act of 2002, it was assumed that the nature of this solution was temporary and ultimately the Directive 1999/44/EC should be transposed into the CC. The transposition of the Directive 1999/44/EC outside the framework of the CC, in isolation from the taxonomy and structure of the Polish law, created problems in practice and justified criticism in the doctrine, relating in particular to weakening consumer protection and creating inconsistencies and gaps in the system. Work on the transposition of the Directive 1999/44/EC into the CC had been planned for a long time, however, it could not be taken due to the fact that the proposed directive on consumer rights originally contained provisions related to the Directive 1999/44/EC, which were eventually removed in the Council negotiations. The legal status, created as a result of implementation of the Directive 2011/83/EU, in relation to European regulations, became clear, which in turn resulted that it was possible and advisable to reform sales law (especially because the Directive 2011/83/EU also regulates certain issues related to consumer sales).
The effects of the amendment under discussion should be evaluated as positive. Provoked to some extent by the Directive 2011/83/EU, repeated implementation of the Directive 1999/44/EC resulted in unification of the provisions related to liability for the quality of goods. The new principles of the seller's liability for physical defects go far beyond the adoption of solutions in the Act of 2002, but in some respects, they introduce new solutions that reinforce the legal status of consumers. It should be hoped that the removal of as many as three former regimes in the Polish law, which related to liability in this regard, i.e. the provisions of the CC on liability for defects, the regulations contained in the Act of 2002 on non-conformity of the goods with the contract, and the regulation foreseen in the Vienna Convention on contracts for the international sale of goods 33 , will contribute to meet the need for legal clarity, thus strengthening consumer protection, and improving business transactions between entrepreneurs. In relation to business transactions, the analysed changes will result in the alignment of the level of protection in the area where, before the implementation of the Act on Consumer Rights, the situation of the consumer was less favourable than the situation of purchasing entrepreneurs and entities not being consumers.
